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' nternational arbitration, as
p- ;’” q I a form of dispute resolution,
'- g 9 does not exist in a vacuum.
1 - ’, It will fail completely if there is
Ji-?é‘ no system of court support Fo
assist it. Because of the latter, in
order to implement operative
international  arbitration  the
legislatures of the various states,
including Ukraine, have to provide a system of. support
for arbitration. The provision of such a system is also a
consequence of the obligations that Ukraine has undertaken
under international treaties, first and foremost under the 1958
New York Convention on the Recognition and Enforcement of
jgn Arbitral Awards. .
Forgll"i’:: primary task of state courts in regard of their ass.istarllce
to international arbitration lies in enforcing the arbitration
agreement. Thus, it is important that arbitration agreements are
given full force and effect (i.e. recognized) by cgmpptept staFe
courts. It is easy to assume that any disregard of this prmc.lple 'w1ll
disable the functioning of a system of international .arbltrat.lon.
The duty to recognize an arbitral agreement 1s pr(?v1ded
for in the corresponding Ukrainian legislation. In pamculfir,
the International Commercial Arbitration Act of Uqume
(Ukrainian International Arbitration Act) incorpor.atei Article
8 of the UNCITRAL Model Law according to which “a cqurt
in which an action is brought in a matter which is the Sl.,lb]ect
of an arbitration agreement shall, if any of the parties so
requests, not later than when submitting its f"ust statement on
the substance of the dispute, stay its proceedings and retter the
parties to arbitration unless it finds that the agreemerlt is null
and void, inoperative or incapable of being perform.ed . §
The said provisions set out the so-called “negative aspect
in recognition of the arbitration agreement by state cour.ts. The
latter means that state courts shall take note of the ems.tence
of an arbitration agreement and decline substaptlve? review of
any dispute under a contract containing an arpltratlon clause.
The court shall declare itself incompetent if (i) the defendar’lt
immediately raises an objection concerning thc_e state court’s
jurisdiction in view of the existence ofan arbitrat.l(')n agreemer.lt
and (ii) the court is convinced of the enforceability of the said
arbitration agreement. . .
Although Ukrainian legislation on international c.om—
mercial arbitration (Article 9 of the Ukrainian {n'tematzona”l
Arbitration Act) provides for establishing the “positive aspect
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of recognition of arbitration clauses, i.e. that the f:ourts shz?ll
render assistance to the arbitration procedure (for 1n'stance, in
respect of interim measures), Ukrainiap commercial ?md/for
civil procedural legislation does not envisage a mechanism for
its implementation. . o
And that is even more important that Ukrainian .leglslatlon
does not clearly establish that no court exarr_linatlon of the
arbitration agreement ex officio is at all admissible. o
- International arbitration is consensual on d1spu.Le
resolution. Only the parties have the right to go to court in
the presence of an arbitration agreement. If any party does
not invoke the agreement it can be reason'flbly assumed thfit
the parties are prepared to renounce their right to arbljtratej in
favor of a state court. The court shall not take t.he a¥b1trat10n
agreement into consideration if the defendant brings it up later
than at its first granted opportunity. .
However, sometimes the situation is more comphcate(,i.
For example, when a claimant faced with the defendant. S
“arbitration defense” argues that the arbitration agreement 1s,
in fact, invalid, inoperative or incapable of being performed. In
such a situation, the claimant usually alleges that the cc.)ntr.act
is invalid because some formal requirement or authopzatlon
is missing, or the clause is a pathological one,. becguse. 1t. refers
to a non-existent institution, etc. In such a situation it 18 V?I'Y
important for the court to keep in mind that the above alleggtl(ﬁn
regarding invalidity of the contract doe§ not automat.lca };
invalidate the arbitration clause in it according to the doctrine of
separability of the arbitration clause. Asa l.eg'fll goqseguence o
the above, the court should normally deny its jurisdiction.
Unfortunately, recent court practice demonst.rates an
alarming trend in rendering “assistance” to internatlona.ll .ar—
bitration by state courts. In particular, it concems Uk'raln.lan
| Joint Stock Companies (JSC) as parties in arbitration
procedure.

| Case “A”

In July 2003 the non-resident J SC “B” filed a claim to the
International Commercial Arbitration Court at the Chamber
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of Commerce and Industry of Ukraine (ICAC) against the
Ukrainian JSC “A” in pursuance of the arbitration clause in
the Contract on joint cooperation. JSC “A” has appointed an
arbitrator and presented its defence in October 2003 within
the course of arbitration proceedings. Later on the respondent
had not challenged the jurisdiction of ICAC, being quite
active in various procedural actions, including an evaluation
of the disputed property. On 22 September 2004, i.e. almost
a year after presentation of its statements of defence, JSC “A”
informed the Arbitral Tribunal and the claimant about the
=xistence of the District Court Decision according to which
he Contract itself and an arbitration clause contained therein
vere declared null and void. As a result, the Contract was
‘eclared null and void in September 2003 under the claim of
2n individual, a shareholder of JSC “A”. The said shareholder
¢lleged that the contract was not in compliance with the
requirements of legislation and had violated the property
interests of shareholders of JSC “A”. JSC “B”, being a foreign
company, was not properly informed of the said trial and thus
vas deprived of the possibility to secure its rights by referring to
the arbitration procedure which was pending. It is interesting
to note that JSC “A” itself kept silent about the latter, JSC A,
by referring to the said judicial decision, requested ICAC to
terminate arbitration proceedings.

Inthe final award the Arbitral Tribunal ruled on its jurisdiction
ard found itself competent to decide on the dispute pursuant to
Article 16 (2) and Article 7 (2) of the Ukrainian International
Arbitration Act according to which an arbitration agreement is
reached in writing if it is contained in “exchange of statements
of claim and defence in which the existence of an agreement is
allsged by one party and not denied by another” (Articles 1.3 and
1.7 of the Rules of the ICAC contain similar provisions). At the
saine time, while rendering the final award the Arbitral Tribunal
took into account the District Court Decision, and referring to
the latter proceeded from the nullity of the Contract, but still
found enough grounds to satisfy the claim in part.

JSC “A” applied to the Kiev Appellate Court for setting
asice the arbitral award alleging that (i) the latter was in conflict
wit’ the public policy of Ukraine and (ii) the arbitration
agreement was not valid since it had been found null and void
by the District Court Decision. The Kiev Appellate Court set
the 2ward aside having found that (i) the conclusions of the
Arttral Tribunal were incorrect, (ii) the Arbitral Tribunal had
miszpplied the substantive law of Ukraine and (iii) the award,
assuch, could not be recognized lawful as the Arbitral Tribunal
had failed to take into account the District Court Decision and
S0 h=d violated one of the basic principles of legal proceedings,
ie. (e principle of pre-judicial force of judicial decisions.

Ca. - “B”

"The Civil Procedure Code of Ukraine sets out the special
Proc:dure for establishment of lawful facts. In particular, Arti-
cle 256 provides that except for the exhaustive list of facts which
an e established through the said procedure (contained in
Para: raph 1), the legal process provided can be used to establish
Other facts, which are important for originating, changing or
term nating the personal or property rights of individuals, if the
orde: of their establishment is not ascertained by the law. The
said 1 rovision was recently used successfully by a shareholder —
AN irdividual — of a Ukrainian JSC in order to declare null
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and void the arbitration agreement in a shares’ sale contract
signed between four non-residents. The claimant (shareholder)
alleged that the shares sales contract by providing for the sale
of the stake of shares in the named JSC vested to one non-
resident to another one actually violates the constitutional and
civil rights of the shareholder just by establishing international
arbitration as a mechanism to settle a dispute. Not being a party
to such an arbitration clause, the shareholder was, in his view,
deprived of his property rights as guaranteed by Ukrainian legis-
lation on corporations. The shareholder demanded to establish
that it be established as a legal fact that the arbitration clause is
inoperative. Unfortunately, despite all the principles cited above
the District Court at the place of the claimant’s location con-
sidered itself competent to decide on the “enforceability” of the
arbitration clause ex officio upon application of the non-party
to arbitration agreement and established its unenforceability.
Upon our firm belief the said examples had to be carefully
studied and scarified both by legal professionals and the
Supreme Court of Ukraine as fully inadmissible.
Otherwise, Ukraine could gain the reputation of being a
state with “ill support” for international arbitration.
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Dr. Vasil Kisil, who is well known for his experience and

expertise in private international law, corporate law and
investments.

The firm’s mission is to provide cost-effective and com-
prehensive legal solutions to its clients in accordance with
the highest internationally accepted standards. To achieve
this purpose, Vasil Kisil & Partners has assembled a tal-
ented team of experienced and skilled lawyers.

The firm has a particular focus on work for foreign and
multinational companies and large local companies in
agriculture, banking and finance, chemistry, energy, gen-
eral commadities, hi-tech, insurance, media, metals, oil
and gas, pharmaceuticals, real estate and construction,
shipbuilding, telecommunications and transport.

As a local Ukrainian law firm, Vasil Kisil & Partners acts on
multiple occasions as a correspondent firm to a number of
top international law firms.

The major areas of Vasil Kisil & Partners legal prac-

tice include: - Banking and Finance * Competition,
Antimonopoly and Trade Regulations - Corporate/
Commercial - Energy & Natural Resources - Intellectual
Property * International Arbitration - International Trade
* IT/Telecommunications + Mergers and Acquisitions

* Labor and Employment - Litigation and Arbitration

* Privatization - Property and Real Estate * Tax




